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i 
STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether jurisdiction of the court in 
a habeas corpus petition attaches at the time of the filing of 
the petition so that removal of the prisoner, subsequent to the 
filing, from the custody of the named respondent and from 
the territorial jurisdiction of the court will not oust the ¢ourt 
of jurisdiction to consider the petition? 

2. The question is whether, a petition for habeas corpus having 
been filed and the prisoner hating been moved thereafter from the 
custody of the named respondent and from the territorial - 
jurisdiction of the court, the person with constructive custody of 
the prisoner and within the territorial jurisdiction of the court 
ought be substituted as the respondent in the petition and the 
court consider the petition, jurisdiction over the prisoner having 


attached with the filing of the petition? 


3. The question is whether the denial to.a juvenile of 


specialized treatment and the confinement of a juvenile with 
adult cirminals is a denial of due process of law under the 
Juvenile Court Act for the District of Columbia and the United 


States Constitut-.on? 
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JURISDICTION OF THE COURT IN A HABEAS CORPUS ACTION 
ATTACHES AT THE TIME OF THE FILING OF THE PETITION 
AND THE REMOVAL OF THE PRISONER, SUBSEQUENT TO THE 
FILING, FROM THE CUSTODY OF THE NAMED RESPONDENT AND 
FROM THE TERRITORIAL JURISDICTION OF THE COURT WILL 
NOT OUST THE COURT OF JURISDICTION TO CONSIDER THE 
PETITION ON ITS MERITS. . . . . - © «© » © © © © © # 


A. The filing of the petition for the writ of habeas 
corpus herein was completed on September 11, 1967 
at which time, the prisoner was in the custody; of 
the respondent within the District of Columbia! . 


A cause of action is instituted in a habeas 
corpus matter with the filing of the petition 
for the writ of habeas corpus and even if there 
is no respondent before the court, the court has 
jurisdiction to consider the petition on the 
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Once jurisdiction of the court attaches with the 
filing of a petition for writ of habeas corpus, 
that jurisdiction continues and subsequent 
removal of the prisoner from the territorial 
jurisdiction of the court will not affect the | 
court's power to consider the petition on its 
MELLCS.. 2) tel fel ole le) ow ie) ee) aa ton ens relairen vege einen 


Removal of a prisoner to avoid the jurisdiction 
of the court is intolerable and will not oust 
the court of jurisdiction ......+---i- - 


A PETITION FOR HABEAS CORPUS HAVING BEEN FILED WHILE 
THE PRISONER WAS WITHIN THE CUSTODY OF A RESPONDENT 
WITHIN THE TERRITORIAL JURISDICTION, THE COURT OUGHT 
SUBSTITUTE AS THE RESPONDENT THE PERSON WITHIN THE 
TERRITORIAL JURISDICTION OF THE COURT WITH CONSTRUCTIVE 
CUSTODY OF THE PRISONER AND CONSIDER THE PETITION, 
JURISDICTION OF THE COURT HAVING ATTACHED WITH THE 
FILING OF THE PETITION. . . . - - - - + 2+ © © - = 4 © @ 
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JURISDICTIONAL STATEMENT 


After having been committed as a juvenile delinquent by the 
Juvenile Court of the District of Columbia to the National Training 
School for Boys on January 17, 1966, Appellant's son, Sarrington 
Eugene Wilson was transferred by the authorities on June 7, 1967,to the 
Youth Center at Lorton, Virginia and then on August 4, 1967,-to the 
District of Columbia Jail--both places of confinement for adult 
criminals. Pursuant to District of Columbia Code, (1967 Ed.) §16-1901, 
Appellant filed a petition for writ of habeas corpus on behalf of 
Barrington Eugene Wilson on September 11, 1967, in the United States 
District Court for the District of Columbia, Petition for Writ, 

p- 1-4, alleging that confinement of a juvenile with adult criminals 
is illegal. A rule to-show cause was issued by the United States 
District Court Judge Curran on September 12, 1967, and a hearing on 
the rule was held before Judge Holtzoff in the United States District 
Court for the District of Columbia on September 27, 28, 1967. 

Ruling that the court had no jurisdiction of Barrington Eugene 
Wilson nor of a respondent within the District of Columbia, the 


juvenile having been moved bythe authorities subsequent to. the 


filing of the petition to Petersburg, Virginia Reformatory, Judge 


ix 


Holtzoff dismissed the petition for habeas corpus for lack of 


jurisdiction. Order filed October 19, 1967; Tr. 58. Pursuant to 
28 U.S.C. 1291, counsel noted this appeal from the denial of the 
writ of habeas corpus by the United States District Court for the 
District of Columbia. Tr. 59-61. The District of Court grart ed 


Appellant leave to appeal in forma pauperis under 28 U.S.C. 1915. 


STATEMENT OF THE CASE 


Having been advised by the Juvenile Court Judge in the District 
of Columbia that he could speak for himself or have a retained or 
court-appointed lawyer speak for him in court, Appellant and her son, 

proceeded 
Barrington Euguen Wilson, on January 17, 1966,/without counsel in a 
hearing on a charze of juvenile delinquency by housebreaking. 
J. Ct. Waiver Form. The Juvenile Court Judge Robinson accepted ; 
Barrington Eugene Wilson's statement of involvment in the complaint 
and ordered Barrington Eugene Wilson committed to the National 
Training School for Boys, Bladensburg Road and South Dakota Avenue, 
N.E., Washington, D.C. for a period of two years, ending January 
17, 1968. J. Ct. Order of Commitment; Judgment and Order. 

On June 7, 1967, the authorities moved Barrington Eugene Wilson 
from the National Trainins School to the Youth Center at Lorton, 
Virginia. Petiton for Writ, p. 1, 2; Findings of Fact and Conclusions 
of law, pl. Tr. 16, 17. Shortly thereafter, on August 1, 1967, 
Barrington Eugene Wilson was beaten by an adult, criminally confined 


inmate. Barrington Wilson suffered a broken iaw. After being 


denied medical attention for four days, he was transferred by the 


xi 
authorties to the District of Columbia General Hospital Lock-up 


| Ward on August 4, 1967, and then to the District of Columbia Jail on 


August 14, 1967. Petition filed 12 Sept., p. 2; Affidavit filed 


25 Sept., p.. 1; Findings Filed 19 Oct., p. 1; Tr. 16, 17. 


Appellant, Joan Wilson, on September 5, 1967, petitoned the 
Juvenile Court of the District of Columbia for modification or 
revocation of her son's commitment: .aid requested an inmediate 
hearing, within twenty-four hours, on the motion. J. Ct. Petision, 
pp. 1-3 and Motion for Hearing, pp. 1,2. Tr. 21, 22. Appellant 
noted in her motion that Barrington Wilson had been committed by 
the District of Columbia Juvenile Court to the National Training 
School for Boye in the District of Columbia, that he had since been 
transferred to an institution and confined with adult criminals, that 
such confinement is not only illegal but in fact jeopardizes her son's 


life as he has already been severely injured by an adult, |criminally 
confined inmate. 
| 
When the Juvenile Court for the District of Columbia took no 


action on Appellant"s motion and request for hearing, she filed 
through counsel, a petition for writ of habeas cpyrpus in the United 


aitcote Theat mie sae 
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States District Court for the District of Columbia on September 11, 
1 


1967. Tr. 3, 5, 7, 15, 21, 22, 23, 36, 37, 55. Disttict Court 
Judge Curran issued a rule to show cause on September 12, 1967, and 
granted the application to proceed without prepayment of costs. 

Tr. 24. Subsequent to the filing of the petition for writ of habeas 
corpus with notice to respondent and his counsel, Barrington Wilson 
was moved around mid-day on September 12, 1967, from the District of 
Columbia Jail to National Training School for Boys in the District of 
Columbia. Motion, Affidavits, Points and Exhibits, filed 25 Sept.; 
Tr. 3, 14, 39, 55, 56) 


1. Appellant's counsel filed the petiton for writ of habeas 
corpus with the Motions Commissioner, United States District Court, 
Civil Division, on the’ afternoon of September 11, 1967, between 
3:00 and 3:30 p.m. as the petition was accompanied by an 
application to proceed, without payment of costs. Counsel then went 
to the United States Attorney's Office, Special Proceedings Branch 
with a copy of the petition and application to proceed without 
prepayment. Assistant United States Attorney Judy Wilson directed 
counsel to deliver the copy to the Superintendent of the D.C. Jail. 
Counsel then delivered'a copy of the petition and attachments to the 
Office of the Assistant Corporation Counsel for the District of 
Columbia, Juvenile Court Building, attention Assistant Corporation 
Counsel, Nancy P. D'Amico. Affidavit filed 28 Sept.; Tr. 3, 5, 7, 
15, 21, 23, 36, 37, 55, A copy of the petition and attachments was 
delivered by an agent of Appellant's counsel to the attention of 
Charles M. Rodges, Superintendent of the District of Columbia 
Jail on the morning of! September 12, 1967, at the Jail. Affidavit 
of J. Harper filed 25 Sept.; Affidavit of counsel, filed 28 Sept.; 
Tr. 15, 39, 49. 
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No notice of the moving of Barrington Wilson was given to 


Appellant or her counsel and Appellant's counsel hand carried the 
rule to show cause through proceesing at the Clerk*s Office and 
deliveréd the petition and rule by 4:10 p.m. on September 12, 1967, 
to the United States Marshall's Office for service. Affidavit of 
Counsel, filed 28 Sept.; Findings filed 19 Oct., p. 2. ‘The 

United States Marshall served the rule to show cause on Charles M. 
Rodgers at the District of Columbia Jail on September 13} 1967, at 
5:53 p.m. Tr. 14, 16. 

The Assistant Corporation Counsel for the District of Columbia 
as counsel for Charles M. Rodgers,Apreliee, filed an answer to the 
order to show cause on September 15, 1967, submitting that the 
petition was moot as the Superintendent of the Jail no longer had 
custody of the prisoner. Findings filed 19 Oct., p. 2; Tr. 24. 
After the filing of the answer to the rule to show cause and before 


the hearing on the rule, Barrington Wilson was moved outside the 


territorial jurisdiction of the court from the National Training 


School for Boys in the District of Columbia to the Federal 
Reformatory at Petersbutg, Virginia on September 18, 1967. Motion 
filed 25 Sept., pp. 1-3; Findings filed 19 Oct., p. 2; Tr. 3,17, 


24, 25. 


1. On September 13, 1967, Chief Judge of the Juvenile Court 
for the District of Calumbia, Morris Miller, issued an order denying 
Appellant's request for discharge of Barrington Wilson from the 
jurisdiction of the Court and dismissing the request for confinement 
only in an institution for juveniles as moot because of the move 
of Barrington Wilson from the District of Columbia Jail; to the 
National Training School for Boys in the District of Columbia. 

J. Ct. Order filed 13 Sept. Counsel for Appellant received a copy 
of the order by mail on September 15, 1967. 
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Appellant through counsel, on September 25, 1967, filed a motion 
to allow statement of additional facts and grounds in support of her 
petition for habeas corpus, along with exhibits, affidavits in sup- 
port and points and authorities. In addition to the grounds previously 
noted in the original petition -- that confinement of a juvenile was 
not only illegal but jeopardizing the life of her son -- Appellant 
noted that the transfers of Barrington Wilson subsequent to the filing 
of the petition with notice on September 11, 1967, were an apparent 
attempt on the part of the government to avoid the jurisdiction of the 


Court, Motion filed 25 Sept., pp. 1, 2; Tr. 8, 41, 56, 57, that juris- 


diction of the Court had not in fact been defeated because jurisdiction 


attached with the filing of the petition on September 11, 1967, and that 
there was still within the territorial jurisdiction of the Court the 
person with custody of the prisoner, the Director of National Training 
School for Boys. Tr. 3-5, 6-8, 11, 12, 14-18, 21-27, 32-39, 41, 42, 

44, 46-48, 50, 53-55, 57, 58. 

A hearing was held on the rule to show cause in the United Scates 
District Court for the District of Columbia before Judge Alexander 
Holtzoff on September 27, 28, 1967. When it was represented to 
the court that the prisoner was presently confined outside the terri- 
torial jurisdiction of the District of Columbia, the court indicated 
that it wished to determine the question of jurisdiction before con- 


sidering the merits. fr. 2, 5. In this regard, counsel for Appellant 


xV 


isubmitted additional points and authorities outlining the legal 
‘authorities for her position that the coune had continuing | 
jurisdiction since the filing of the petition on September i, 
:1967, and her affidavit outlining the sequence of events on! the 
‘filing of the petition and notice to respondent and his counsel. 


Attorney's Affidavit filed 28 Sept., Supplemental Points, filed 


28 Sept. Tr. 5, 6, 21, 22. 


Briefly summarized, on the question of the Court's jurisdiction 


to consider the petition for habeas corpus, counsel for Appellant 
argued: | 

1. MThat the filing of the petition for writ of habeas corpus 
was completed on September 11, 1967, when Appellant's counsel 
‘filed with the Motions Comnissioner, Civil Clerk's Office, united 
i\States District Court, the petition along with an applicatibn to 


proceed without prepayment of costs. Tr. 3-5, 8, 14-18, 21-25, 


° 


/34, 36, 37, 39, 41, 44, 46, 50, 53, 55. 


2. That at the time of filing the petition for writ of habeas 

| 
+ ‘corpus, September 11, 1967, the prisoner, Barrington Wilson, was in 
‘the custody of the Appellee, Charles M. Rodgers, at the District of 


‘Columbia Jail, 200 - 19th Street, S.E., Washington, D.C. Tr. 3-5, 


j '8, 14-18, 21-25, 34, 36, 37, 39, 41, 44, 46, 50, 53, 55. 


3. Jurisdiction of the court attached when the petition was 
| 
filed and subsequent moving of the prisoner after the filing will 


‘not oust the court of jurisdiction. Tr. 6-8, 21-27, 34, 38 


42, 44, 46, 50, 53-55, 58. 
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4. So long as the prisoner is present within the jurisdiction 
at the time of filing of the petiton and there is present within 
the jurisdiction one with custody of the prisoner, the removal of 
the prisoner after filing will not deprive the court of jurisdiction. 
Tr. 6-8, 11, 12, 16-18, 21-27, 32-38, 41, 42, 44, 46-48, 50, 53-55, 
57, 58. 

5. Respondent and his counsel were duly notified of the filing 
of the petition and subsequent removal of the prisoner was 
accomplished disregarding such notice. Tr. 3,4,8, 15, 23-25, 37, 

39, 41, 53, 54, 57. 


6. Even after the prisoner was removed from the District of 


Columbia, there was present in the District of Columbia the person 


with custody of the prisoner, the Director of the National Training 
School, and the court should allow the:: substitution of him as 
respondent. Tr. 4, 11, 12, 27-32, @7, 48, 56, 58. 

The Court further inquired of the grounds for Appellant's 
petition and the nature of Appellant's request for relief. Tr. 
8-11. Counsel for Appellant explained that the incarceration of & 
juvenile committed by the District of Columbia Guvenite’Court with 


adult criminals was a denial of the due process of law and that the 


relief sought was release of Barrington Wilson or confinement in an 
institution for juveniles in accordance with the District of 
Columbia Juvenile Court Act. Tr. 8-11.. Noting that he had always 
considered the transfer of a juvenile to an adult prison to be 
legal, Judge Holtzoff characterised the petition on the merits as 
frivolous. Tr. 10, 11. 

Judge Holtzoff dismissed the petition for writ of habeas corpus 
and discharged the rule to show cause holding that the Court was with- 
‘out jurisdiction to consider the petition since the prisoner was 
no longer within the territorial jurisdiction of the Court nor was 
any person having immediate custody of the prisoner within tke 
District of Columbia. Tr. 58. The Court held that there was no 


legal barrier to the removal from the court's jurisdiction of a 


prisoner after the filing of the petition for habeas corpus, even 


if there has been notice of the filing of the petition to the 
authorities, and when such removal occurs the court has no juris- 
diction to consider the petition. Tr. 57, 58. Additionally, the 
Court commented that it considered the Appellant's challenge of the 
transfer of a juvenile to an adult institution untenable and 
bordering on frivolous in view of the Cart's past opinion of the 


question. Tr. 58, 59. 
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At the conclusion of the court's oral opinion, counsel& 
for Appellant noted her appeal from the court's denial of the writ 


of habeas corpus and presented an application to proceed without 


prepayment of costs. Tr. 59-61. The court allowed the appeal 


without prepayment of costs after considering that an appeal was 


non-frivolous T. 60, 61. 
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STATUTES INVOLVED 


D.C. Code 16-2308 (a)(2) Determination and order of the Court 


(a) When the court finds that the child comes within the 
provisions of this subchapter and section 11-1551, it 
may by order duly entered: 


kkk 


commit the chiid to the 8Board of Commissioners of the 
District of Columbia or its authorized representative; 
or to the National Training School for Boys if in need 
of such care as is gimen in the school; or to a qualified 
suitable private institution or agency willing and 
able to assume the education, care, and maintenance of 
the child without expense to the public; or 

kick 

(Dec. 23, 1963, 77 Stat. 589, Pub. L. 88-241, §1, eff. 

Jan. 1, 1964.) 


D.C. Code 16-2313 (a) & (b) Place of detention of children 


(a) Except as provided by subsection tb) of this section, a 
child may not be placed in or mommitted to any prison, 
jail, or lockup, or be taken into custody, detained, or 
transferred from place to place, where he may be brought 
in contact or communication with an adult convicted of 
crime or under arrest and charged with crime. 


(b) A child 16 years of age or older, whose habits or conduct 
are deemed such as to constitute a menace to other 
children, may, with the consent of judge or Director 
of Social Work, be placed in a jail or other place of 2-*ent? 
detention for adults, but in a room or ward separate from 
adults. 
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(Dec. 23, 1963, 77 Stat. 590, Pub. L. 88-241, §1, eff. 
Jan. 1, 1964.) 
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United States Supreme Court Rule 49 (1) 
CUSTODY OF PRISONERS IN HABEAS CORPUS PROCEEDINGS. 


1. Pending review of a decision in a habeas corpus 
proceeding commenced before a court, justice or judge 
of the United States for the release of a prisoner, a person 
having custody of the prisoner shall not transfer 
custody to another unless such transfer is directed in 
accordance with the provisions of this rule. Upon 
Application of a custodian showing a need therefore, 
the court, justice or judge-rendering the decision may 
make an order authorizing transfer and providing for the 
substitution of the successor custodian as a party. 
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United States Court of Appeals District of Columbia Circuit, 
Rule 29 (a): 


CUSTODY OF PRISONERS PENDING A REVIEW OF PROCEEDINGS IN 
HABEAS CORPUS OR OF MOTIONS ATTACKING SENTENCE 


(a) Pending review of a decision refusing a writ of 
habeas corpus, or refusing a rule to show cause why the writ 
should not be granted, the custody of the prisoner shall not be 


disturbed, except by order of the court, or of a judge thereof, 


upon a showing that custodial considerations require his removal. 
In_such cases, the order of the court or judge will make 
appropriate provision for substitution so that the case will not 


become moot. 


kikiekck 


xxii 


STATEMENT OF POINTS 


1. The filing of the petition for the writ of habeas 


corpus herein was completed on September 11, 1967, when Appellant's 
counsel filed with the Motions Commissioner, Civil Clerk's Office, 
United States District Court, the petition along with an 
application to proceed without prepayment of costs. 

With respect to Point 1, Appellant desires that the Court 
read the following pages of the reporter's transcript: | Tr. 3-5, 
8, 14-18, 21-25, 34, 36, 37, 39, 41, 44, 46, 50, 53, 55. 

2. At the time of filing the petition for writ of habeas 
corpus, September 11, 1967, the prisoner, Barrington Eugene 
Wilson, was in the custody of the Appellee, Charles M. Rodgers, at 
the District of Columbia Jail, 200 19th - Street, S.E. Washington, 
D.C. 

With respect to Point 2, the Appellant desire that! the Court 
read the following pages of the reporter's transcript: tr. 

3-5, 8, 18-48, 21-25, 34, 36, 37, 39, 41, 44, 46, 50, 53, 55. 

3. Jurisdiction of the Court attached when the petition was 

filed and subsequent moving of the prisoner after the filing will 


not oust the Court of jurisdiction. 
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With respect to Point 3, the Appellant desires that the Court 
read the following pages of the reporter's transcript: Tr. 6-8, 
21-27, 34-38, 41, 44, 46, 50, 53-55, 57, 58. 

4. So long as the prisoner is present within the 
jurisdiction at the time of filing of the petition and there is 
present/the resoval of the prisoner after Filing will oe aeprive 
the Court of jurisdiction. 


With respect to Point 4, the Appellant desires that the court 


read the following pages of the reporter's transcript: Tr. 6-8, 


11, 12, 16-18, 21-27, 32-38, 41, 42, 44, 46-48, 50, 53, 55, 57, 58. 


5. Respondent and his counsel were duly notified of the filing 
of the petition and subsequent removal of the prisoner was 
accomplished disregarding such notice. 

With respect to Point 5, the Appellant desires that the Court 
read the following pages of the reporter's transcript: Tr. 3, 4, 

8, 15, 21-25, 37, 39, 41, 49, 53, 54, 57. 

6. Even after the prisoner was removed from the District of 
Columbia, there was present in the District of Columbia the person 
vith custody of the prisoner, the Director of the National 


Training School, and the Court should have allowed the substitution 
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of such person as the respondent. 


With respect to Point 6, the Appellant desires that the Court 


read the follwwing pages of the reporter's transcript: Tr. 4, 11, 


12, 27-32, 47, 48, 56, 58. 


7. Appellant presents questions of great substance in her 


petition for habeas corpus namely, does confinement of a juvenile 
with adult criminals deny that juvenile due process of law as 

| 
provided by the District of Columbia Juvenile Court Act and the 


United States Constitution? 


With respect to Point 7, the Appellant desires that the 


Court read the following pages of the reporter's transcript: 


Tr. 2, 8-11, 16-18, 58, 59. 
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SUMMARY OF ARGUMENT 
Jurisdiction of the court in a habeas corpus action 
attaches at the time of the filing of the petition and the 
removal of the prisoner, subsequent to the filing, from the 
custody of the named respondent and from the territorial juris- 
diction of the court will not oust the court of jurisdiction 
to consider the petition. 


The filing of the petition for the writ of habeas 


corpus herein was completed on September 11, 1967, when counsel 


for Appellant delivered the petition and attachments along with 
an application tc proceed without prepayment of costs to the 
Motions Commissioner, Civil Division, United Scates District 
Court. At this time, the Appellant's son was confined in the 
District of Columbia Jail by the Respondent-Appellee. 

Since the petition was marked ae filed on September 12, 
1967, when it was returned to the Clerk's Office from the Motions 
Judge with the singed rule to show cause, there was question 
raised at the hearing on the rule to show cause as to which 
should be considered the filing date -- the llth of September 
When the petition was received by the court or the 12th of 
September when the petition was returned to the Clerk's Office 


for the issuarce of the rule to show cause. 
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For purposes of his opinion, Judge Holtzoff in the 


court below considered that the petition was filed while 


Appellant's son was confined in the District of Columbia Jail 


by Respondent-Appellee. Because, however, of the critical 
importance of time in a habeas corpus action and because of the 
importance to an indigent seeking the equal aeotecicn and due 
process of law, it is important that there be a precise ruling 
that the filing was completed on September 11, 1967, when the 
papers were left with the court with an in forma pauperis request. 

The Supreme Court has held that the due Gass and 
equal protection of the law clauses of the Constitution insure 
in one respect that all shall have equal access to the courts. 
Since the non-indigent presenting his petition for nuhens corpus 
with fees on the llth of September would have had his petition 
considered filed on presentation, the indigent's petition should 
also be considered filed on presentation. 

The filing of the petition for habeas corpus institutes 
the cause of action. Thus, from the date of filing the jurisdic- 
tion of the court attaches and the matter is before the court. 
While the usual procedure is for the court to issue the writ or 
a rule to show cause, this is not necessary for the court's con- 
sideration of the petition on its merits -- jurisdiction having 
attached with filing. Thus, the Supreme Court has held that a 


court may consider the habeas petition without there having ever 
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been a respondent served with a writ or a rule to show cause or 
without there having been a respondent to appear before the court. 

Since jurisdiction of the court attached at the filing 
of the petition the removal of the prisoner from the territorial 
jurisdiction of the court subsequent to the filing will not pre- 
vent the court from considering the petition on its merits. 
Jurisdiction of the court once obtained continues until disposi- 
tion of the proceeding. 

Removal of a prisoner to avoid the jurisdiction of the 
court is intolerable and will not oust the court of jurisdiction. 
There are suspicious circumstances surrounding the transfer of 
the prisoner twice subsequent to his filing of the petition 
Which raise questions of the Government's motives in moving. 

So long as the prisoner was within the jurisdiction of 
the court at the time of filing the petition and there remains 
within the jurisdiction one with custody of the prisoner, the 
removal of the prisoner will not affect the court's consideration 
of the petition. Even though the Appellant's son was moved fromthe ~ 


District of Columbia, there remains the Director of the National 


Training School within the District who has responsibility 


for and control over producing Barrington Wilson. ‘fhe Director 


should be substituted as the respondent to the petition. 
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Appellant has substantial grounds for her petition 
| 
and is entitled to a full hearing on its merits. Namely, 


Appellant contends that a juvenile committed by the Juvenile 


Court for the District of Columbia is entitled to specialized 


treatment and confinement not inconsistent with the parens 


patriae concept. Barrington Wilson's confinement with adult 


criminals is therefore illegal under the Juvenile court Act for 


the District of Columbia and the United States Constitution. 


ARGUMENT 


JURISDICTION OF THE COURT IN A HABEAS CORPUS ACTION ATTACHES 
AT THE TIME OF THE FILING OF THE PETITION AND THE REMOVAL OF 
THE PRISONER, SUBSEQUENT TO THE FILING, FROM THE CUSTODY OF 
THE RESPONDENT AND FROM THE TERRITORIAL JURISDICTION OF THE 
COURT WILL NOT OUST THE COURT OF JURISDICTION TO CONSIDER 
THE PETITION ON ITS MERITS. 


A. The filing of the petition for the writ of habeas corpus 
herein was completed on September 11, 1967, at which time, 


the prisoner was in the custody of the respondent within 
the District of Columbia 


After the Juvenile Court for the District of Columbia 
took no action on Appellant's Petition for Modification or Revoca- 
tion of Order of Commitment and Motion for Immediate Hearing filed 
on September 5, 19€7, Appellant, through counsel, filed a Petition 
for Writ of Habeas Corpus, Points and Authorities in support 
thereof, and an Application to Proceed Without Prepayment of Costs 
and supporting Affidavit on September 11, 1967, in the United States 
District Court for the District of Columbia. (fr. 3, 5, 7, 15, 21- 
23, 36, 37, 55.) Filing was completed by Appellant's counsel 
delivering a copy of the petition and attachments to the Motions 


Commissioner, Civil Division, United States Court House, on 


September 11, 1967, between 3:00 and 3:30 p.m. (ttorney's 


Affidavit, filed September 28; Tr. 3, 5, 7, 15, 21-23, 36, 37, 55.) 


The filing with the Motions Commissioner is the routine procedure 
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for any motion or cause of action accompanied with an application 
to proceed without prepayment of costs. 

Since the petition and attachments are marked as filed 
on September 12, 1967, when the papers were returned to the Clerk's 
Office from the Motions Judge along with the signed rule to show 
cause, there was lengthy argument at the hearing on the rule to 
show cause as to whether September 11 or 12, 1967 was the filing 
date. (Tr. 3, 5, 7, 15, 21-23, 36, 37.) O£ course, even if the 
12th of September is considered the filing date, the paoion 
would have been filed before the removal of the prisoner from the 
custody of the respondent for Barrington Wilson was not moved 
until mid-day on the 12th. (Tr. 3, 14, 39, 55, 56.) As Judge 
Holtzoff noted (Tr. 24), the rule to show cause does not show the 
hour signed by the Motions Judge, but the matter was before him 


on the morning of September 12, 1967, having been filed with the 


Motions Commissioner on the afternoon of September 11, 1967. While 


noting the difference between the stamped filing date and the 
actual filing with the Court (Tr. 55), Judge Holtzoff considers 
for purposes of his opinion that the petition was filed while 
Barrington Wilson was in the custody of the Appellee and within 
the District of Columbia and that removal of Barrington Wilson 


from the custody of Appellee and from the District of Columbia was 
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subsequent to the filing of the petition. 


Because of the crucial factor of time involved in habeas 


corpus actions and because of the importance to the indigent liti- 


gant, seeking due process and equal protection of the laws, it is 
essential that there be a precise ruling as a matter of law that 
the filing of the petition was completed on September 11, 1967. 
That the date of receipt rather than the marked filing date is 

the actual filing date and the initiation of a habeas corpus 
action was held by the court in Passic v. State, 98 F. Supp. 1015 
(E.D. Mich. 1951). The petitioner in this case had mailed the 
clerk of the court his petition unaccompanied by a filing fee and 
with no in forma pauperis request. Subsequently, when the clerk of 
the court received the filing fee, the petition was marked as 
filed. By this time, however, the petitioner had been transferred 
to another institution which was outside the territorial juris- 
diction of the court. 

In Passic, the court ruled it had jurisdiction to con- 
sider the petition on its merits since the date of receiving the 
petition was controlling and not the date of "formal filing." On 
the date of receipt of the petition by the court, the petitioner 


was within the territorial jurisdiction of the court. 
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The facts of the present case are well within the holding 
of the Passic case. Appellant's counsel filed the petition and 
supporting papers accompanied by an application to proceed without 
prepayment on September 11, 1967. The papers filed were complete 
where the papers filed in the Passic case was admittedly incomplete. 
Here, as in the Passic case, the prisoner was within the territorial 
jurisdiction of the court at the time of the filing of the petition 
and the court has jurisdiction to consider the petition on its 
merits. 

To reach any other conclusion than that the filing was 


completed on September 11, 1967, is to raise questions of the 


denial of due process of law and equal protection of the laws to 


the indigent litigant. The non-indigent litigant who through 
counsel would have presented his petition for writ of habeas 
corpus accompanied with a filing fee would have had his papers 
marked as filed by the clerk on September 11, 1967. In a habeas 
corpus proceeding where time can often be of the eosence in secur- 
ing relief, the non-indigent litigant would have been one full 
day ahead of the indigent in initiating his suit. The effect of 
the day's difference might be that the court obtained Sractionion 
before removal of the non-indigent where the indigent would be 
denied a hearing on the merits of his petition because he would 
have been removed from the territorial jurisdiction of the court 


before the “formal filing" date. 
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The operation of the law must provide equal access to 
the courts to the indigent and non-indigent. This, noted the 
Supreme Court in Griffin v. Illinois, 351 U.S. 12 (1956), is the 
central aim of our judicial system as emphasized in the equal 
protection and due process of law clauses of the Constitution. 
fhus, in Griffin the Court held there was unconstitutional discri- 
Mination against the litigant when he was too poor to afford the 
costs of an appeal;and the state required costs to be paid. The 
Supreme Court has steadily developed the concept of equal justice 


for all. Foremost;among the recent decisions are those insuring 


the right to counsel to all accused of crime, Escobedo v. Illinois, 


378 U.S. 478 (1964) as well as to juveniles charged with acts of 
delinquency. In re Gault, 387 U.S. 1, (1967). Equal justice for 
all means too that the indigent and the non-indigent have equal 
access to the courts in petitioning for a writ of habeas corpus. 


B. A cause of action is instituted in a habeas corpus matter 
with the filing of the petition for the writ of habeas 


corpus and even if there is no respondent before the 
court, the court has jurisdiction to consider the petition 


on the merits. 

In one of the most recent Supreme Court cases dealing 
with a court's jurisdiction in a habeas corpus proceeding, Ex 
Parte Endo, 323 U.S. 283 (1944), Justice Douglas writing for the 
Court noted that apparently there had never been a respondent 


served with process or a respondent who had ever appeared in the 
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proceedings. These facts, however, ruled the Court, were not 
important because the cause of action begins, the jurisdiction 
of the Court attaches with the filing of the petition. Id. at 
305. Therefore, an appeal lay from the denial of the petition 
even without the appearance of a respondent. 

The principle of jurisdiction attaching in a) habeas 
corpus proceeding with the filing of the petition is an old one. 
In Ex Parte Milligan, 71 U.S. (4 Wall.) 2 (1866), a ealsiahen who 
had been arrested, charged and convicted by the mans: petitioned 
the federal court for habeas corpus. “t the hearing Deters the 
federal court, counsel for the petitioner was present as well as 
the United States Attorney. There was no respondent before the 
court nor had apparently a writ or rule to show cause been issued. 
With nothing more than the filing of the petition, the federal 
court considered the petition on its merits and certified certain 
questions to the Supreme Court. 

A preliminary question in the Supreme Court was whether 
the lower federal court had authority to certify questions if 
they had no jurisdiction to hear and determine those questions. 
Admittedly, the Supreme Court noted, questions may oe be 
certified by the lower court in a case or controversy. cer- 


tainly, it is the usual procedure for the court in an application 


for a habeas corpus to issue the writ and dispose of the case 
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after a return, but the court can also consider the application 
on its merits after the filing of the petition and without more. 
The case was a cause when the petition was presented to the 
lower court. "When the petition is filed and the writ prayed 
for, it is a suit ..." Id. at 113. To require two parties 
before considering the petition was in the view of the Court too 
literal and technical an interpretation. Id. at 113. 

Similarly, in Ex Parte Quirin, 317 U.S. 1 (1942), 
military prisoners petitioned the federal District Court for 
leave to file habeas corpus. While again noting that the usual 
procedure on an application for a writ of habeas corpus is for 
the court to issue the writ and on the return hear the merits 
of the petition, a court may consider the petition on its merits 
without issuing the writ. "Presentation of the petition for 


judicial action is the institution of a suit." Id. at 24. 


Thus, if there had been no rule to show cause issued 


and even if there had been no respondent before the court, the 
court below had jurisdiction to consider Appellant's petition 
for writ of habeas corpus on the merits for the habeas corpus 
proceeding is instituted with the filing of the petition. In 
the case at hand, there was not only the issuance of the rule to 
show cause by the lower court but the service of the rule on 


a respondent, the Appellee. The lower court therefore erred 
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in dismissing Appellant's petition for writ of habeas corpus for 
lack of jurisdiction. 
| 


Cc. Once jurisdiction of the court attaches with the filing 


of a petition for writ of habeas corpus, that! jurisdic- 
tion continues, and subsequent removal of the prisoner 
from the territorial jurisdiction of the court will not 
affect the court's power to consider the petition on 
its merits. 


| 
The courts have considered that it is a general rule 


of law that "... where one has become subject to the jurisdic- 
tion of a court, the jurisdiction continues ..." Ex Parte 


Catanzaro, 138 F 2d 100, 101 (3rd Cir. 1943), cert. den., In re 
Catanzaro, 321 U.S. 793. In Catanzaro, the petitioner for 


habeas corpus had been moved from the jurisdiction of! the court 
| 
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subsequent to the denial of the writ and while the case was on 
| 


appeal from that denial. The court noted: 


Furthermore, we do not believe that passing 
about of the body of a prisoner from one custodian 
to another after a writ of habeas corpus has been 
applied for can defeat the jurisdiction of the 
court to grant or refuse the writ on the merits 
of the application .... We think it clear that 
whatever may be the rights the petitioner has 
through his application for a writ of habeas 
corpus, they are not lost by whatever may have 
been done to him between his application and 
the decision of his case on appeal. Ibid. 


That so long as the petitioner is within the jurisdiction of the 
court at the time of the filing of the petition, jurisdiction 
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continues had been re-iterated by the courts on numerous 
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occasions. Bishop v. Medical Superintendent, 377 F 2a 467 (6th 
Cir. 1967); Hart v. Ohio, 290 F 2d 550 (6th Cir. 1961); united 


States ex rel. Circella v. Neelly, 115 F. Supp. 615, (N.D. Ill. 


1953) aff'd, 216 F 2a 33 (7th Cir. 1954), cert. den., 348 U.S. 
964; Threatt v. North Carolina, 221 F. Supp. 858 (W.D.N.C. 1963); 


United States ex rel. Spinney v. Fay , 211 F. Supp. 854 (D. Mass. 
1962); United States v. Welch, 189 F Supp. 517 (W.D. Ark. 1960); 


United States ex rel. Smith v. Warden of Philadelphia County 
Prison, 87 F. Supp. 339 (E.D. Pa. 1949). 


The facts of United States ex rel. Circella v. Neelly, 
Supra, are especially similar to the circumstances of the present 
case. The petitioner, Circella, an alien, who resided in the 
United States, had been found subject to deportation for his 
having been convicted of two crimes. Circella had wanted to 
challenge this ruling and his counsel had been led by the govern- 
ment to believe that there would be time to make such a legal 
challenge at the time of the arrest. Counsel and Circella attended 
what they thought was a routine meeting with the Immigration 
Service officials on September 14, 1953. However, the government 
officials arrested Circella and informed his counsel that the 
process of deportation was beginning that morning. The attorney 
informed the Government official that he would make an immediate 
application for a writ of habeas corpus and gave the Yovernment 


official a typewritten memorandum to this effect. 
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At 11:55 a.m. on the 14th of September, the’ Government 


authorities put Circella in a car to begin the journey from 


Illinois to New York for deportation. At 12:05 p.m.,; the 
petition for writ of habeas corpus was filed in the United 
States District Court on behalf of Circella. Brn and 
1:30 p.m., Circella had been transported into Indiana, beyond 
the territorial jurisdiction for the federal court in| the 
Northern District of Illinois where the petition was filed. 

The writ was issued by the court on the same day at 2:05 p.m. -- 
but after the petitioner had been removed from the ceneitoriad 
jurisdiction of the court. 

The court rules as a matter of law that jurisdiction 
over the habeas corpus proceeding attached with the filing of 
the petition at 12:05 p.m. and at that time Circella was 
detained by the respondent within the territorial jurisdiction 
of the court. “Jurisdiction in this matter, once ASEAN, is 
retained." United States ex rel. Circella v. Neelly, supra, at 
622. Even if the Government had chosen not to obey the writ, 
the court finds that it could have proceeded to serie the 
petition on its merits. The petition could have been’ considered 
in the absence of Circella. Underscoring the court's holding 
in Ex Parte Catanzaro, supra, the court emphasized that the 
passing of the body cf the prisoner from one custodian to another 
after the writ has been applied for cannot defeat che jurisdic~ 


tion of the court to consider the application. 
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In the case at hand, counsel for the petitioner filed 


the petition for writ of habeas corpus on the afternoon of 
September 11, 1967,' by leaving the papers with the Motions 
Comnissioner, Civil Clerk's Office, United States District 
Court for the District of Columbia. Thereafter, counsel had a 
discussion about the filing of the petition with the Assistant 
United States Attorney, Special Proceedings Branch, United 
States Court House, following which, Appellant's counsel 
delivered a copy of the petition to the office of the Assistant 


Corporation Counsel for the District of Columbia, Juvenile Court 


Building, attention Nancy P. D'Amico.2/ Attorney's Affidavit 


filed 28 Sept.; Tr. 3, 5, 7, 15, 21-23, 36, 37, 55. Another 
copy of the petition was delivered to the respondent, Appellee, 
on the morning of September 12, 1967.2/ Affidavit of J. Harper 
filed 25 Sept.; Tr. 15, 39, 49. 


1/ Mrs. D'Amico, Assistant Corporation Counsel for the District 
of Columbia, in fact represented Appellee in the hearing on the 
rule to show cause below. At the hearing, Mrs. D'Amico noted 
that the copy of the petition had reached her office on 
September 11, 1967, Tr. 15. 

2/ The affidavit of James H. Harper, agent of Appellant's 
counsel, states that he was at the jail on the morning of 
September 12, 1967, to deliver the petition, that the respondent, 
Appellee, was in conference and unavailable, that he had some 
discussion about the nature of his call with respondent's 
secretary, that he left the petition with the secretary and that 
this process was completed by at least 1:30 p-m. on the 12th. 
Affidavit of J. Harper filed 25 Sept. Respondent-Appellee's 
affidavit makes no mention of his or his agent receiving the 
copy of the petition on the morning of the 12th. Respondent's 
Affidavit filed 26 Sept. When counsel for Appellant suggested 
at the hearing on the rule to show cause that since the question 
of jurisdiction and the time factor were so important, Respondent- 
Appellee be called to testify about the receipt of the copy of 
the petition, the Court below commented that there would be no 
need to call witnesses for the hearing. Tr. 49. 
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Not only did Respondent-Appellee and each of his pos- 
sible counsels have actual notice of the filing of the petition 
before any custody was changed, but the prisoner was moved out 
of the territorial jurisdiction of the court after Respondent- 
Appellee had filed his answer to the rule to show cause and 
before the hearing on the rule. Findings filed 19 Oct., p. 2; 
Tr. 3, 17, 25. Barrington Wilson was moved from the District 
of Columbia Jail around mid-day on September 12, 1967, to the 
National Training School for Boys in the District of Columbia. 


Respondent-Appellee, through counsel, filed his answer to the 


rule to show cause on the 15th of September. Barrington Wilson 


was moved on September 18, 1967, from National fraining School 

to the Federal Reformatory in Petersburg, Virginia = outside 

the territorial jurisdiction of the court. The yocsias on the 
rule to show cause was held in the District Court Bnenconter 27, 
28, 1967. 

In summary, as in Circella, Appellant's neat here 
took careful steps to notify Respondent-Appellee and each of his 
possible counsels of the nature of the Petitioner's peesctons on 
the legality o= the detention of her son and of counsel's filing 
of the petition for habeas corpus on behalf of the Appellant. 
Here, as in Circella, the prisoner was moved from the territorial 


jurisdiction of the ccurt after the filing of the petition. But 
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here, unlike Circella, the prisoner was moved from the territorial 


jurisdiction of the court even after Respondent, through counsel, 
had filed an answer to the rule to show cause and before the 
hearing on the rule. The result here should be the same as that 
in the Circella case -- namely, that, as a matter of law, .the 
jurisdiction of the court attached with the filing of the peti- 
tion and subsequent removal of Barrington Wilson does not rob the 
court of power to ‘consider the petition on its merits. 

But even if these cautious steps of notifying the 
Respondent-Appellee and his counsel of the filing of the habeas 
corpus had not been taken, the fact remains that in habeas 
corpus, jurisdiction of the court attaches with filing and sub- 
sequent removal of the prisoner does not affect the court's con=- 
sideration of the petition. In Bishop v. Medical Superintendent, 
supra, the lower court had dismissed a petition for writ of 
habeas corpus on one ground of no jurisdiction because the 
petitioner was not within the territorial limits of the court. 
The petition had been filed while the petitioner was within the 
territorial jurisdiction of the District Court but had been moved 
to another institution outside the jurisdiction of the court before 
the determination of the petition on the merits. The Court of 
Appeals held that: the district court did not lose jurisdiction 


when the petitioner was transferred because the district court 
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had jurisdiction of the action at the time of the filing of the 


petition. 


The court in Threatt v. North Carolina, supra, ruled 


that the court had jurisdiction in the habeas corpus action 
because the petitioner had been within the Ssainiietion of the 
court at the time of the filing of the petition and “7 jis 
subseguent removal by the State ... would not destroy the power 
of the district court to consider his application. ‘MThreatt v. 
North Carolina, supra, at 859. The prisoner in Tees had 
merely sent the court a letter designated as a mandamus complain- 
ing of his prison treatment. The court, applying the rule that 
because of the extraordinary importance of the Hanes corpus 
liberal allowances should be made in the pleading of the action, 
considered the prisoner to have applied for habeas corpus. 
Similarly, in Passic v. State, supra, it nas held that 
the court had jurisdiction to consider the petition for the 
petitioner was confined within the jurisdiction of the court 
at the time of filing though moved subsequent to filing. In 
this case the court also ruled that as a matter of Law the date 
of the receipt of the petition rather than the formal filing 
date marked on the petition was controlling on the time of 


attaching of jurisdiction. (See Part IA, supra.) 
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Counsel for the respondent at the hearing on the rule 


to show cause sought to discount the weight of the foregoing 


decisions by commenting that because the petitions in these 

cases were filed by prisoners, pro sé, the jailer would have had 
actual knowledge of their filing. Tr. 18, 35, 36, 38. If 

there was actual knowledge by the jailer in such cases as Bishop, 
Threatt and Passic, then the jailers in each case would have been 
violating an admittedly recognized policy of usually not moving 

a prisoner who had petitioned for habeas corpus, Tr. 43, 46, 53. 
But the suggestion of actual knowledge on the part of the jailer 
is a mere assumption on respondent's counsel's part. There is 

no evidence, in fact, no suggestion, by counsel, that a record is 
kept of the nature of any papers a prisoner has notarized or that 
the jailer makes an inquiry about the possible pending of a 
habeas corpus before transferring a prisoner. Even ir such a 
record were kept and such a check made by the jailer, he would 

in very many cases not be aware of the filing of a habeas corpus 
by the prisoner. an inmate's homemade petition may be captioned 
a "mandamus" as in Threatt v. North Carolina, Supra., or a motion 
to vacate sentence as in Hart v. Ohio, supra. It has taken the 
legal training of the experienced judge to determine in many 
cases that the nature of the relief sought is through an appli- 


cation for habeas corpus. Moreover, in none of these cases, 
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Threatt v. North Carolina, supra, Bishop v. Medical Superinten- 


dent, supra, and Passic v. State, supra, do the courts consider 
| 


actual notice to the respondent of the filing as important - 


the question is not even discussed. 


The unavoidable fact is that jurisdiction of the court 
attaches with the filing of the petition and that the court has 
power to consider the petition on its merits regardless of the 
prisoner being moved from the territorial jurisdiction of the 
Court after the filing of the petition. Actual notice to the 
jailer of the filing is a fact that becomes important to the 
court when considering the circumstances surrounding the trans— 


fer of the prisoner and possible intent on the part of the 


authorities to avoid the jurisdiction of the court. (See Part ID, 


infra.) 


The court below ruled in the case at hand that there is 


no legal barrier to the removal of a prisoner after the filing of 


the petition for habeas corpus -~ that the court has no jurisdic- 


| 
tion after the removal of the prisoner from the territorial 


jurisdiction of the court -- regardless of notice to the respon= 
dent of the filing. It is submitted that the court's ruling 

| 
below is in error, that it is at the least contrary to the pre- 


vailing authority on the question of jurisdiction. 
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Note should be given to the practical effect of hold- 
ing that jurisdiction attaches with the filing of a petition 
for habeas corpus as the court below considered that "The 
routine of the Federal Bureau of Prisons and of the Department of 
Corrections of the District of Columbia could be seriously inter- 
fered with /if the filing of the petition prevented removal of 


the prisoner. /" Tx. 56. The court noted, however, as the 


L/ 
Government admitted, in most instances where it is known that a 


petition for habezs corpus has been applied for by the prisoner, 
the Government will not change the custody of the prisoner pend- 
ing the ruling on the application. It hardly seems that a 
ruling that the court may consider all petitions so long as the 
prisoner was witain the territorial jurisdiction of the court at 
the time of filing could cause any serious interference with 
prison administration when it is already the usual practice not 
to disturb the custody after knowledge of filing of the petition. 
But p2rhaps the court below phrased the central ques- 


tion here incorrectly. As counsel for Appellent noted in her 


i/ It is curious to note that with respect to the administra- 
tive practice of a jailer not moving a prisoner after knowledge 
of the filing of ‘the petition for habeas corpus that Government 
counsel believes the rules would only apply to an indigent fil- 
ing a petitior pro se. Tr. 53. "I think that where counsel 
files the petition, this administrative protection for an indi- 
gent prisoner is not the same situation at all." Tr. 54. 
Normally the courts have considered that an indigent in his 
pursuit of equal iprotection of the laws and due process is in a 
better position if represented by counsel. If the Government 
counsel be right, 5azrington Wilson might have fared better under 
the circumstances had he drafted his own petition at the jail 
and discouraged his mother from contacting counsel. 
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oral argument on the rule to show cause, the question is not 


whether the authorities have power to move a prisoner but rather 


whether the moving of a prisoner by the authorities after the 


filing of a petition for habeas corpus ousts the court from 
considering a matter already before it. Tr. 26, 27! In the cases 
considered, Ex parte Catanzaro, supra, United States ex rel. 
Circella, v. Neelly, supra, Bishop v. Medical Superintendent, 
Supra,_Threatt v. North Carolina, supra, Passic v. State, supra, 
and those to be discussed in Part II, Ex Parte Endo, 323 U.S. 
283 (1944), Ahrens v. Clark, 335 U.S. 188 (1948), the prisoner 
had been moved subsequent to the filing of the petition for 
habeas corpus. The question viewed by the courts in these cases 
was not whether the jailer had power to move a prisoner after 
filing or whether there was any legal barrier to such moving 
but rather, considering that the prisoner had been moved sub- 
sequent to filing, whether the court had jurisdiction to consider 
the petition on its merits. The invariable answer of the courts i 
in these cases was that the court had jurisdiction to consider 
the petition since jurisdiction of the court attaches with the 
filing of the petition. 

There are specific rules of court which limit the 


custodian's power to remove a prisoner from the territorial 


jurisdiction of the court. Thus, Supreme Court Rule 49 pro- 


vides that pending the review of a decision refusing the writ of 
habeas corpus, the custody of the prisoner shall not be disturbed. 
Likewise, Rule 29(a) of the Rules of the United States Court of 
Appeals for the District of Columbia provides that pending the 
review of a decision refusing a writ of habeas corpus or refusing 
a rule to show cause why the writ should not be granted the 
custody of the prisoner shall not be disturbed. 

These are rules of a court promulgated in aid of its 
jurisdiction. They in no way add or subtract from the reality 
of the court's jurisdiction. Should the custodian of a prisoner 
disobey the rule of court he might thereby subject himself to 
contempt proceedings, but his action of removing the prisoner 
could not affect the court's jurisdiction over the action. 

Government counsel noted at the hearing on the rule to 
show cause that there is apparently "... a hiatus in the period 
between the denial of the petition or dismissal of the petition 
for writ of habeas corpus and the time within which a man might 
file a notice of appeal. There is nothing that I know of that 
compels the custodian to hold the man until he gives him a chance 
to note an appeal; just while he is on appeal he cannot be moved." 
Tr. 50. But this is not to say that if a prisoner is moved from 


the territorial jurisdiction of the court after denial of his 
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petition and before notice of appeal is filed that the appellate 
| 


court has no jurisdiction to consider the appeal on its merits. 
Jurisdiction in a habeas corpus proceeding attaches with the 


institution of the action, with the filing of the petition, and 


removal of the prisoner at any time thereafter does not affect 
the court's jurisdiction. 
Admittedly, there is presently no rule of court that 


prevents the custodian from removing the prisoner from the 


territorial jurisdiction of the court after the filing 


of the 


| 
petition for habeas corpus. There is the usual practice that 


I 
when it is known a prisoner is filing a petition his custody 


will not be disturbed pending his day in court. But the rationale 
| 
i 

for a rule of court preventing the transfer of a prisoner after 


| 

the filing a petition is just as strong as that for the rules 
preventing transfer after denial of the petition. The petitioner 
whose petition has not yet been considered by the court on its 
merits ought at least be on the same footing as the petitioner 
whose petition has been considered by the court and aismissed for 
lack of merit and who appeals that dismissal. But let it be 
emphasized that the existence of a court rule preventing transfer 


only aids the court's jurisdiction and in no way affects the 


existence of that jurisdiction. 
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D. Removal of a prisoner to avoid the jurisdiction of the 
court is intolerable and will not oust the court of 


jurisdiction. 

The courts have long been concerned with the possibility 
that, because of the territorial limitations on the filing of a 
petition for a writ of habeas corpus, attempts might be made to 
avoid the jurisdiction of the court by removing the prisoner 
from the territorial jurisdiction. Thus, the Court noted in 
Ex Parte Endo, supra, that the question of jurisdiction was not 
colored by any purpose to affectuate a removal to evade the habeas 
corpus proceedings. Id. at 304. The removal of Circella from 
the territorial jurisdiction of the court after filing of the 
petition and after notice of the filing to the custodian caused 
the court to comment that " ... these are peculiar circumstances 
surrounding the removal which have raised suspicion on the Court's 


part which will remain a long while as to the Government's 


motives.” United States ex rel. Circella v. Neelly, supra, at 


628. And Judge Holtzoff himself in Ex Parte Flick, 76 F. Supp. 
979 (D.D.c. 1948), Aff£'d, 174 F.2d 983 (D.C. Cir. 1948), 85 U.S. 
App. D.C. 70, cert. den., 338 U.S. 879 (dictum) has commented 
that attempts to frustrate the jurisdiction of the court by moving 
a prisoner would be intolerable and if such were the case it 
might be that the court could still entertain the petition for 


the writ. Id. at 981. 


The court below found that the transfer of Barrington 
Wilson was a matter of ordinary routine. Tr. 56, 57. | contrary 
| 
to what the court indicates, however, it was contended by 
Appellant that the transfer of her son was an apparent attempt 
on the part of the Government to avoid the jurisdiction of the 
court. Motion filed 25 Sept., pp. l, 2; Tr. 8. The evidence 
on this point was that Appellant's counsel after filing the 
petition immediately was in touch with both counsels that might 
be opposing the petition. Thereafter, counsel had a copy of 
the petition delivered to the Respondent-Appellee. He does not 
deny having received the copy of the petition before Barrington 
Wilson was moved from the jail to National raining School for 
| 
Boys on September 12, 1967. But why was Burrington Wilson trans— 
ferred to National Training School at all? He was confined 
continuously in segregation while there and there was apparently 
no intention of keeping him there for any length of tine for 


| 
he was again moved -- this time out of the jurisdiction of the 


court to Petersburg, Virginia, on September 18, 1967. Moreover, 


the Training School officials in the past have refused to 
re-commit juveniles it has transferred to other institutions. 

In re Eleven Youths, Opinion of Judge Orman W Ketchum, Associate 
Judge, District of Columbia Juvenile Court, Nov. 8, 1963, 91 


Wash. Law Reporter 3009 (Dec. 1963) . 


Ice is a significant fact that while Barrington Wilson 
was confined at the National Training School, the Government 
filed its answer to the rule to show cause maintaining the 


petition was moot because of the transfer of the prisoner. And 


Barrington Wilson was moved out of the territorial jurisdiction 


of the court before the hearing on the rule on September 27, 28, 
1967. These facts' at the least should raise with the court 
suspicions as to the Government's motives in two transfers of 
the prisoner subsequent to the filing of the petition for writ 


of habeas corpus -- if not more. 


Ii. A PETITION FOR HABEAS CORPUS HAVING BEEN FILED WHILE THE 
PRISONER WAS WITHIN THE CUSTODY OF A RESPONDENT WITHIN THE 
TERRITORIAL JURISDICTION, THE COURT OUGHT SUBSTITUTE AS 
THE RESPONDENT THE PERSON WITHIN THE TERRITORIAL JURISDIC- 
TION OF THE COURT WITH CONSTRUCTIVE CUSTODY OF THE PRISONER 
AND CONSIDER THE PETITION, JURISDICTION OF THE COURT HAVING 
ATTACHED WITH THE FILING OF THE PETITION. 


A. So long as the prisoner is present within the jurisdic- 
tion at the time of filing of the petition and there is 
present within the jurisdiction one with custody of 
the prisoner, the removal of the prisoner after filing 
will not deprive the court of jurisdiction. | 


In Ex Parte Endo, 323 U.S. 283 (1944), an American 
citizen of Japanese ancestry had been confined pursuant to 
military orders on a relocation base. Endo filed a sothtion 
for habeas corpus while confined in the territorial jurisdiction 
of the Northern District Court of California. The petition was 
denied and Endo appealed. Shortly after the appeal was taken, 
the Government moved Endo from California to Utah ae 
the jurisdiction of the court. ! 

While noting that there had apparently nones been a 

| 
respondent served with process nor had one ever appeared, the 


Court held that these facts were not important because the suit 


begins in a habeas corpus proceeding with the filing of the 


petition. Moreover, the Government had appeared in opposition 


to the granting and there was in the Court's view no suggestion 


that the Government would not comply with the Court order. 


Coc / T/ne District Court acquired jurisdiction in this case 
and ... the removal of Mitsuye Endo did not cause it to lose 


jurisdiction where a person in whose custody she is remains 


within the district." Id. at 306. " ... / Thhe court may act if 


there is a respondent within reach of its process who has custody 
of the petitioner." Id. at 306. 
The statute upon which jurisdiction of the 

District Court in habeas corpus proceedings rests 

--- gives it power "to grant writs of habeas 

corpus for the purpose of an inquiry into the 

cause of restraint of liberty." That objective 

may be jin no way impaired or defeated by the 

removal of the prisoner from the territorial 

jurisdiction of the District Court. That end 

may be served and the decree of the court made 

effective if a respondent who has custody of the 

prisoner is within reach of the court process 

even though the prisoner has been removed from the 

District since the suit was begun. Id. at 306, 307. 

The Court reaffirmed its holding of the Endo case 
in Aherns v. Clark, 335 U.S. 188 (1948). The petitioners were 
Germans who were being held for deportation to Germany. Since 
the petitions were filed in the District of Columbia and the 
petitioners were not present within the District at the time of 
filing, the Court held that there was not proper filing. The 
Endo case was clearly distinguishable, noted the Court, for in 
Endo the petitioner " ... at the time the suit was instituted 
was within the territorial jurisdiction of the habeas corpus 


court but had subsequently been removed to a different district 


and circuit." Id. at 193. 


B. Even after the prisoner was removed from the District 
of Columbia, there was present in the District of 
Columbia the person with custody of him, the Director 


of the National Training School for Boys, and the 
court should have allowed the substitution of such 


person as the respondent. 


As counsel maintained in her oral argument on the rule 
to show cause, there has never been but one legal custodian of 
Barrington Wilson and that is the Director of National Training 
School for Boys in the District of Columbia. There is a special 
relationship that surrounds the juvenile who is committed by 
the Juvenile Court to the National Training School. fr. 11, 12, 
27-32. Barrington Wilson was committed to the Natiorja2 Training 
School on January 17, 1966, by a specific court order designa- 
ting the Training School as the place of detentiout J. ct. 
Order of Commitment and Judgment and Order. By District of 
Columbia Code § 16-2308, the Juvenile Court for the District 
of Columbia is authorized to commit delinquents to the 
Training School if the needs of the child require. ne the 
same time, § 16-2313(a) and (b) of the Juvenile Court Act 
specifically prohibits the court from committing or placing 
a juvenile in any prison, jail, lockup or be taken into custody, 


detained or transferred from place to place, where he may be 


brought into contact with an adult arrested for, charged with 


or convicted of a crime. Only if a child is 16 or older and 
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his habits are deemed to constitute a meanceto other children 
may the juvenile be placed in a place of adult detention, but 
then the juvenile must be segregated from the adult inmates. 

The Juvenile Court must be presumed to have made a 
commitment within its statutory authority. Since our system 
is one of rule of law, the citizen is entitled to the full 
benefit of its specific provisions. The law permits commitment 
to National Training School, the order specifies commitment to 
National Training School and until there is further order of 
the court, the person in whose custody Barrington Wilson has 
been trusted is the Director of the National Training School 
for Boys. 

The National Training School is a federal institution. 
Evidence of the special relationship that exists for the 
juvenile who is committed by the Juvenile Court in the District 


of Columbia is found in the letter from Myrl E. Alexander, 


Director of the Federal Bureau of Prisons and hence the superior 


of the Director of National Training School, to Chief Judge 
Morris Miller of the District of Coiumbia Juvenile Court on 
June 9, 1967. Tr. 2¢-32. Mr. Alexander clearly explains that 
custody of the juvenile is still with the federal agency and 
that the federal ageacy is answerable for the custody of 


Barrington Wilson -- as in the order cf commitment -- but that 
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physical detention of Barrington Wilson for the time being had 
been transferred to a District of Columbia institution. 
Barrington Wilson is presently confined at the Federal 


Reformatory at Petersburg, Virginia. This institution is at 
best only the agent for the National Training ee the 
specific institution designated for commitment and which 

institution's personnel are answerable to the Juvenile Court 


Or any other court for the custody of Barrington Wilson. 


As counsel for Appellant noted in her oral argument 


on the rule to show cause, Tr. 28, 29, custody in a habeas 


corpus action may be constructive custody rather than physical 
custody. In Jones v. Cunningham, 371 U.S. 236 (1963), the 
petitioner for habeas corpus was a parolee. The petition had 

| 
been filed by Cunningham while yet a prisoner and attacked the 
validity of his sentence. The petition was denied by the 
district court and while the appeal from the denial was pending 
before the court of appeals, Cunningham was paroled.| As a 
condition of that parole, Cunningham was sent to live with his 
family in Georgia -- outside the territorial jurisdiction of 
the appellate court. The warden of the penitentiary moved to 
i/ Consider’ Hall v. Verdel, 40 F. Supp. 941 (W.D. Va. 1941) 
where the petitioner for writ of habeas corpus submitted that 
he was being illegally detained in a hospital maintained by 
the United States Government. The court noted, however, that 
the federal institution was merely the agent of the state 
institution under special arrangements for the carecf mental 
patients. According to the court, the source of authority under 


which detention occurred rather than the place of detention is 
determinative. 
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dismiss the appeal as moot because he no longer had custody 
of the parolee. 

Holding that the use of habeas corpus has never been 
restricted to situations where the applicant is in actual, 
physical custody, the Court ruled that a parolee was sufficiently 
restricted of his liberty to maintain a habeas corpus action. 
Moreover, the Court held that legal custody under the applicable 
Virginia law had been transferred from the prison warden to the 
parole board and despite the fact that the parole board had no 
physical custody but only constructive custody of the parolee, 
the board should be substituted as the proper respondent in 
the habeas action. The fact that the parolee was no longer 
within the territorial jurisdiction of the appellate court was 
immaterial since the petitioner was within the jurisdiction 
of the court when filing the petition and there remained an 


appropriate respondent with whom custody remained. 


The test which the Supreme Court establishes in Jones 


for constructive custody is who has legal responsibility for 
the control of the prisoner. Who has constructive custody in 
this sense mav not always be apparent. Thus, the court in 
United States ex rel. McGowan v. New York, 239 F. Supp. 622 
(S.D.N.¥. 1965), held that the person with constructive custody 


of a parolee under New York law was the prison warden rather than 
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the board of parole. The petition for habeas corpus was there- 
fore dismissed without prejudice to its being filed in the 
district court where the prison warden was ioeaeeats| 

As interpreted by the Supreme Court in Jones v. 
Cunningham; Barrington Wilson is in the constructive custody 
of the National Training School. It is only the Praining School 
which has a legal status for the custody of Wilson -- the 
Juvenile Court order of commitment. Any institution which 
detains Wilson other than the Training School is meanest the 
agent of the only legally designated custodian. The Training 
School has control over the detention of Wilson and is answer— 
able to the Juvenile Court and any court as to the place and 
nature of his detention. It is submitted, therefore, that the 
lower court erred in denying the substitution of the Director 
of the National Training School as the proper respondent 


located within the District of Columbia and having custody of 


the prisoner, jurisdiction of the court having attached when 


the Appellant filed the petition while her son was detained 


within the District of Columbia. 
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IiI. A JUVENILE IS ENTITLED TO SPECIALIZED TREATMENT AND CONFIN=- 
MENT NOT INCONSISTENT WITH THE PARENS PATRIAE CONCEPT UND2: 
THE JUVENILE COURT ACT FOR THE DISTRICT OF COLUMBIA AND TH 
UNITED STATES CONSTITUTION. 


While ruling that the Appellant's habeas corpus 


petition should be dismissed for lack of jurisdiction, the court 


below made a brief inquiry into the nature of the petition and 
commented that based on the court's previous opinion, Clay v. 
Reid, 173 F Supp. 667 (D.D.c. 1959), appeal dismissed, 106 u.s. 
App. D.C. 298, 272 F 2d 527, the Appellant's petition was 
untenable and bordered on the frivolous. fr. 8, ll, 58, 59. 

The Appellant suggests in her petition that a juvenile is entit- 
led to specialized treatment and confinement not inconsistent 
with the parens patriae concept under the Juvenile Court Act 

for the District of Columbia and the united States Constitution. 
Appellant contends that her son's present confinement with aduit 
criminals not only denies him the specialized treatment he is 
entitled but that such incarceration is illegal and unconstitv- 
tional under the Juverile Court Act for the District of 

Columbia and the United States Constitution. 

The incarceration of Wilson at the Federal Reformatory 
in Petersburg is illegal for a juvenile has a legal right to 
custody that =s not inconsistent with the perens patriae 
principle of <he Juveniie Court Act. This Court in Creek v. 


Stone, ___ U.S. App. b.c. __, 379 F.2a4 106 (D.c. Cir. 1967), 
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held that the question of the kind of detention for a juvenile 
was one properly raised at the pre-dispositional stage ofa 
proceeding in the Juvenile Court and all the more properly a 
valid concern at the dispositional stage. The Court noted that 


the power of inquiry on habeas corpus in the pre-dispositional 
| 


stage is no different from the power to release on habeas corpus 
if a juvenile subject to the jurisdiction of the Savenile Court 
is consigned or transferred, in violation of applicable law, 
to_an_ institution housing adult criminals. Id. at 110. The 
Court in its footnote cited Kautter v. Reid, 183 F. Supp. 352 
(D.D.C. 1960) and White v. Reid, 125 F. Supp. 647 (.D.c. 1954) 
in support of this proposition. In both cases, the courts reach 
| 
exactly the opposite conclusion that Judge Holtzoff reached in 
Clay v. Reid, supra. Namely, the courts held that confinement 
of a juvenile committed by the Juvenile Court for the District 
of Columbia with adult criminals is illegal and a denial of due 


process of law. 


The United States Supreme Court in Kent v. United 
| 
States, 383 U.S. 541 (1966) noted that “The Juvenile Court is 


vested with ‘original and exclusive jurisdiction’ of the child. 


| 
This jurisdiction confers special rights and immunities." id. 


at 556. Among those rights and immunities noted by the Court 


is that the child may be confined, but with rare exceptions 
| 
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he may not be jailed with adults. Section 16-2313 of the District 


of Columbia Juvenile Court Act forbids placement of any child in 
a prison, jail or lock-up where he may be brought into meres 
with an adult who has been convicted of a crime or who is under 
arrest and charged with a crime; a transfer of a juvenile to such 
an institution is likewise forbidden. 

Since June of this year, Wilson has been continually 
confined with adult criminals, contrary to the law and the 
Constitution. Exactly that which the statute was designed to 
prevent has occurred -- with serious consequences. Wilson has 
not only been continually subjected to the influence and associa~ 
tion of criminals but he has been severely injured in an unpro- 
voked attack by an adult criminal. J. Wilson's Affidavit in 
Support of Jotion filed 25 Sept. 

Wilson has been continually denied any trace of the 
parens patriae atmosphere, the specialized environment of 
rehabilitation as opposed to punishment. E-hibits A & B of 
Motion filed 25 Sept. The facts would indicate that Wilson 
probably more than the ordinary person needs benefit of the 
specialized care +-- at least he needs to be in a juvenile 
institution where supervision of the inmates is more adequate 
and where he will not be subjected to fear of bodily harm from 


older, toughened criminals. Wilson's commitment to National 
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Training School was for the delinquent act of housebreaking, a 
crime against property. There has never been any indication 
that he was violent and in need of special controls. 

Wilson's letters contained in the record as Exhibits 
A and B, Motion filed 25 Sept., underscore the failure of his 
commitment to meet any description of lasnet eet ea tencrcn 
vocational training or the like. Wilson demonstrates a desire 
to do more than watch the television provided; rather! he desires 
to be engaged in something which would benefit him. 

Not only does Wilson have a legal right to the parens 
patriae atmosphere provided under the Juvenile Court act but 
serious constitutional problems are raised should os statute 
be interpreted to allow the transfer of a juvenile to an 
institution where he is housed with adult criminals. The whole 

| 
rationale of the juvenile court acts rests on the providing of 


a special atmosphere for the child —- thus all the traditional 


constitutional safeguards have not been applied in a proceeding 


to determine juvenile involvement in a law violation. If the 
juvenile is to be tried and punished as an adult the law provides 
the special procedure of waiver to effect this. But it is a de- 
nial of due process of law to confine a juvenile with adults -— 
give him the same treatment -- without his having nad the 


opportunity to a trial with all constitutional safeguards. 
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The Courts have held in Kautter v. Reid, supra, White 
v. Reid, supra, and In re Eleven Youths, supra, that the transfer 
of a juvenile to an institution where he would be confined with 
adult criminals is not only contrary to the law but to the 
Constitution. Even if it can be shown that the institution has 
a comparable program of vocational training for youths, the 
detention is illegal if the juvenile is housed with adult 
criminals. 

The question of the legality of confining juveniles with 
adult criminals has been a question before the courts in the 
District of Columbia on a number of occasions over a period of 
years. In fact, there has been a division of opinion in the 
United States District Court on the question with however the 
greater number of judges having held that such confinement is 


illegal. With new questions raised recently by this Court about 


the suitability of a juvenile's detention, Creek v. Stone, supra, 


there should be a renewed consideration of the problem. Certainly 
the raising of the questions of suitability of detention and 

the legality of detention in a petition for writ of habeas corpus 
are hardly to be! characterized as untenable and bordering on 


the frivolous. 


CONCLUS ION 
The filing of the petition for writ of habeas corpus 


was completed as’ a matter of law when counsel for Appellant 


presented the petition and attachments along with an application 
to proceed in forma pauperis to the Motions Commissioner, United 
States District Court for the District of Columbia, Civil 
Division. Ac the time of the filing of the petition, the 
prisoner was confined by the named respondent within the terri- 
torial jurisdiction of the District Court. A habeas corpus 
suit begins and the jurisdiction of the court attaches with the 
filing of the petition. There need not be a respondent served 
ox appearing before the court for the court to consider the 
application. Removal of the prisoner from the cerritorta 
jurisdiction of the court subsequent to the filing of the 
petition will not oust the court of jurisdiction to consider 
the petition. 

Moving of the prisoner from the territorial jurisdic— 


tion of the court to avoid the court's jurisdiction is intolerable 


and cannot rob the court of jurisdiction to consider |the petition. 


There is circumstantial evidence of maneuvering by the Government 
to moot this petition by transfers of the prisoner. 

When the prisoner is within the territorial jurisdic- 
tion of the court at the time of filing of the petition and there 
remains within the jurisdiction of the court a respondent with 
power to produce the prisoner, the removal of the prisoner from 


the territorial jurisdiction of the court will not affect the 
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court's ruling on the petition. Even after Appellant's son had 
been moved from the District of Columbia there remained a proper 
respondent; the National Training Schoo Director who has the 
only legal custody of Barrington Wilson. The: Director should 
merits ~ 
have been made a respondent and the petition considered on its / 
Appellant in her petition questions the suitability 
and legality of her son's detention. The legality of the transfer 
of a juvenile to an adult institution has been a question which 
has divided the lower courts in the District of Columbia in the 
past. The suitability of detention for a juvenile has recently 
been a concern of this Court. Both questions are substantial 


and merit full hearing by the lower court. 


For these reasons, Appellant respectfully submits that 


the judgment of the lower court dismissing the petition for writ 
of habeas corpus’ for want of jurisdiction be reversed and the 


court be directed to hear the petition on its merits. 
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